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David H. Coburn 1330 Connecticut Avenue, NW
202 429 8063 Washington, DC 20036-1795
dcoburn®steproe.com Tel 202429.3000

' Fax 202 429 3902

February 4, 2011

Ms. Cynthia Brown Om%%%gegdings
Chief, Section of Administration _
Office of Proceedings FEB 4 - 201

Surface Transportation Board
395 [ Street, SW
Washington, DC 20423-0001

Part of
Public Record

Re:  STB Finance Docket No. 30186 (Sub No. 3). Tongue River Railroad
Company, Inc. — Construction and Operation — Western Alignment

Dear Ms. Brown:

We are writing on behalf of Tongue River Railroad Company, Inc. to bring the Board’s
attention to a recent development that bears on the pending July 26, 2010 Petition to Reopcn
filed in these proceedings by Petitioners Northern Plains Resource Council (“NPRC”) and Mr.
Mark Fix (hereafter, the “NPRC Petition”).! In TRRC’s September 9, 2010 Reply to the Petition
to Reopen, TRRC argued in response to Pctitioners’ request for reopening on the basis of the
leasing of the Otter Creek coal tracts by the State of Montana (a) that the Board had analyzed the
potential cumulative environmental impacts associated with mining at the Otter Creek tracts
based on reasonable assumptions in TRRC [ and (b) that the leasing of the Otter Creek tracts did
not warrant reopening because the leases provided no new specific information regarding the
potential impacts of the mines than was available prior to the leasing and did not make mining at
Otter Creek any less speculative for environmental review purposes. In connection with this
second point, TRRC noted that the leases were the subject of legal challenges in state court and
could be overturned. This letter updates the Board with respect to those legal challenges.?

! The Petition to Reopen also embraces Finance Docket No. 30186, Tongue River R R.—
Ruail Construction and Operation—In Custer, Powder River and Rosebud Counties, MT, and
Finance Docket No. 30186 (ICC 1985) (TRRC 1); and Finance Docket No. 30186 (Sub No. 2),
Tongue River Railroad Company—Rail Construction and Operation—Ashland to Decker,
Montana.

2 On October 8, 2010, Petitioners filed a rebuttal to TRRC’s September 9, 2010 reply.
On November 1, 2010, TRRC filed a reply to Petitioners’ rebuttal.
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TRRC cited and attached to its reply two complaints filed against the State of Montana,
Montana Board of Land Commissioners, Ark Land Company, Inc. and Arch Coal, Inc.
challenging in state court the Montana Board of Land Commissioners’ decision to lease the Otter
Creek tracts without first conducting an environmental review under Montana’s Environmental
Policy Act (“MEPA”). The Plaintiffs (which include Petitioner NPRC) claim that the provision
of MEPA which exempts such leasing decisions from environmental review contravenes the
section of Montana’s Constitution which guarantees a public right to a clean and healthful
environment. On December 29, 2010, a Montana District Court hearing the two consolidated
lawsuits denied the Defendants’ motions to dismiss, finding that MEPA would have applied to
the Land Board’s leasing decision but for the statutory exemption and that Plaintiffs had made
“at least a cognizable claim” that the statutory exemption is not constitutional.®

This Court’s decision, which is attached, offers additional reason to deny reopening on
the basis of the Otter Creek leascs since the status of those leases remains at best uncertain,
underscoring that mining at Otter Creek remains no less speculative than it was at the time that
the Board issued its decisions in these proceedings. TRRC thus urges the Board to promptly
deny the pending Petition to Reopen.

Respectfully submitted,

Oz f H#

Betty Jo Christian

David H. Coburn

STEPTOE & JOHNSON LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036

(202) 429-3000

Attorneys for Tongue River Railroad
Company, Inc.

cc:  All parties of record

¥ MEPA’s application at the stage when the lessee seeks a minc permit from the state is
not at issue in the procceding and not in dispute.
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MONTANA SIXTEENTH JUDICIAL DISTRICT COURT, POWDER RIVER COUNTY

I;IORTHERN PLAINS RESOURCE COUNCIL,
INC., and NATIONAL WILDLIFE FEDERATION,

: Cause No. DV-38-2010-2480
| . Plaintifisjand  Cause No, DV-38-2010-2481
v Judge Joe L. Hegel

MONTANA BOARD OF LAND -
COMMISSIONERS, STATE OF MONTANA,
ARK LAND COMPANY, INC. and ARCH COAL,
INC.

Defendants. |

MONTANA ENVIRONMENTAL INFoRMaion | MEMORANDUM AND ORDER RE
CENTER, THE SIERRA CLUB, MOTIONS TO DISMISS

Plaintiffs,

va.
MONTANA BOARD OF LAND
COMMISSIONERS, STATE OF MONTANA,
ARK LAND COMPANY, INC. and ARCH COAL,
INC.

Defendants.

Before the Court arc the Defendants’ Motions to Dismiss Plaintiffy’ Amended
Complaints. The parties fully briefed the motions. On December 9, 2010, this Court heard oral
argument. Anthony Johnstone and Jennifer Anders represented the Defendant Montana Bosrd of
Land Commissioners (“Land Board™). Mark Stermitz and Jeffrey Oven represented Defendants
Ark Land Company, Inc. and Arch Coal, Inc, (collectively “Arch Coal™). Jack Tuholske
represented Plaintiffs Northern Plains Resource Council (“NPRC™ and the National Wildlife
1
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Federation (“"NWE™). Jenny K. Harbine represented Plaintiffs Montana Environmental
Information Center (“MEIC") and the Sierra Club. At close of argument, the motions were
' deemed submitted. . )
From the record befors the Court, the Court now issues its Memorandum and Order:

Memorandlun.

L PLEADINGS & PROCEDURE.

Plaintiffs have filed sult sccking a declaratory judgment that the Deflendant Land Board
failed to conduct a constitutionally-required environmental review prior to entering into a lease
of approximately 9,000 mineral acres in Southeastern Montana to the Defendanta Arch Coal, for
the purpose of strip mining coal. The Land Board’s holdings are checker-boarded with pelvately-
held mineral holdings, mostly awnad by Arch Coal. Together, the holdings contain
approximataly 1.2 billion tons of coal. Plaintiffs allege that the mining of the coal may resultin a
broad array of environmental and sociceconomic effests, including, but not limited to, air and
water pollution, boom and bust cycles, and global warming. For the purposes of considering a
motion to dismiss under Rule 12(b), the Court must consider true ail well-pleaded facts.

Plaintiffa complain that Montana Constinition Article IL, See. 3, and Article IX, §§ 1, 2,
and 3 (*Montana Constitution environmental provisions™) require that the State of Montana
conduct its business in a manner to protect its citizens’ right to a clean and healthful
eavironment, that the chief mechanism the Montana Legislature has used to implement these
constitational protections i the Montine Egvironmental Policy Act ("MEPA™),

Plaintiffs further complain tht but for the enactment of MCA § 77-1-121(2), MEPA

* would have required the Land Board to conduct an environmental study prior 1o entering into the
lease in this case, and that the statute's deferral of the environmental review from the leasing
stage to the later mine permitting stage in this case unconstittionally denies the Plaintifs* right
to the early environmental review, which would preserve the Land Board's right to place
mitigating conditions an the coal mining, obtain mors favorable financial terms, or to decide not
to eatex into a loase at all,

The Defendents move to dismiss the Plaintiffs’ Amended Complaints arguing:

2
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(1) Plaintiffs lack standing for failure tq sufficlently allege harm;

(2) Plaintiffs lack standing becanse the ersy is not ripe (ready for sdjudication) in
that the execution of the lease does fot result in any harm or imminent threat of harm

. and that the cantroversy will not be ripe until the Land Board bas reviewed a specific
mips plan; o , '

(3) Even in the absence of MCA § 77-17121(2), MEPA would not apply until the Land
Board and the Depastment of Ni Resources (“DNRC”) bave issuad their final
mammm&ﬂummymuMMamm
right to development.

(4) That properly enacted statutes are constitutional and Plaintiffs have not
proven that MCA § 77-1-121(2) is

‘I FACTS.
|

The following facts are not disputed. Agof March 18 2010, the Land Board leased
approximately 8,300 mineral acres to Ark a wholly owned subsidiary of Arch Coal, for the
pmpmeofmhﬁngmﬂ.lhemmedwesrhichmchzckmhndedwhhamnﬁmmly
6.000 acres of privately owned mineral rights. Together they are referred to as the “Otter Creek
tracts” and contain an estimated 1.3 billion tongof coal, which if mined and bumed, could yield
up to 2.4 billion tons of carbon dioxide.

Pursuant to MCA § 77-1-121(2), the Latd Board did not condust any review of the
pouibhaﬁmmdmeqmofhml?ngofﬁewdpiabmlmhm.
}hwevﬂ.ﬂnlnmmsubjectwhmMEPATnﬁaniwbyﬂmDmmof
EnvkomthmlhyC‘DBQ’)mdeechnem-omekmnw("Dm.uweuu i
wnmmﬂwvdbefmtmﬂmﬁngiwuldom.

Fwﬁamwofﬁ:mﬁmmﬁmﬁ.h%dmmmummuuﬁu
I
environmental consequences alleged by Plaintiffs may occur should mining be approved.

Ol LAW & DISCUSSION.
A. Btending.
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mmmmmhmdwnmqmmemnmdomthweMng
this action because they do not allege imminent injury snd because the process will not be ripe
fomviewmmaapeciﬁeminingplmismiciuedmdnuedupon.mm-.dmdudosm
present a “justiciabls contyoversy.” !

Defendants argue that the any alleged i !'miescomplaln_ednfwouldmn, if at all, from
.theminingofcoalnmfmmthelmingofeoll!mdthnm' suit {s therefore premature.
They further argue thas the MEPA review undeftaken by the DEQ and the DNRC at the time of
ﬂmhapeunitﬁngiuplmuudmmmpumolnﬂwdkgeddamagumvidcudbyﬂm .
Plaintiffs, including secondary damages such as global warming. For the reasons set forth in
mmsm“mﬁhﬁmhmbehw.hdomtdmm“muﬁlymmwa
contention. Arch Coal gotsomethingforitsmurty—whahnlhnwnmnelyanopﬁonhput-
forth aminiugpll_anorsome.thingsuﬁcimmirpﬁmuom's consﬁmlomd.ewkmewl
protections is the question that will be finther addressed below. :

Pla!nﬁﬁhaveallesedinjwmmemho:!sofdwkminﬁonswhoﬁsh.hmmgh,

ﬁmmminmeoua&eekmmd-h%hydmbgiwlymnmmdﬁpMam.Thisis
sufficient (o satisfy the requirement that the Plaintiffa aliege existing and genuine rights,
Plaintiffs have alleged a constitutional violation of Montana Constitution Asticle [I, Sec. 3, and
Article IX, §§ 1, 2, and 3, guarantering the public right to a clean and healthful environmeat.
" This qualifies as a controversy upon which the court may effectively operate ard upon which the
Conrt can issus a final judgment.

mCou:tcmcmdasthstthePldnﬁmlrvemdhg.

B. MEPA Application sans MCA § 77-1-121(2).

The Land Board and Arch Coal argus thiat even if MCA § 77-1-121(2) did not exist,

MEPA would not apply at the leasing stage andiwould only come into play at the permitting

stage following the proposal of a specific mining .plan, citing North Fork Pressrvation Asm v.
Dept. of State Lands, 238 Mont. 451, 778 P.2d 1";62; (Mont. 1989),

Wﬁmﬁuﬂﬁsdmmtm%mbm(l)mnewoﬂdbemmmm
mthemmteifMBPAdidnmapplyatheliuingmgeand(Z)inthemecmdby
Defendmts,ﬂ:esmengmydid.lnﬁctdoap{elmenvirmenmreﬁcw.

4
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mPhintiﬁhawthebMOfﬂwuganemnefmdemthatitispufwdychu
that issuance of 8 lease does not trigger MEPA review, cifing North Fork Preservation Assn v.
Dept. of State Lands, 238 Mont. 451, 778 P.24 §62, (Mont. 1989), end that § 77-1-1212) was
mudymmdmehﬂfyMﬁmEMifhwe;nwclm.whywoulditbgwfmm
Legialature to pass special legislation 1o clarify juch well-established law? There would be no
mmemetthemmaiﬁtmclmm}.iEPAdidmtip'plyumieueutage.

Second, North Fork did not involve a qyestion of whether MEPA applied to the jssuance
of a lease, but whether a higher degree of review was required than the degree applied by the
atete agency. In North Fork menmmenulTrgln!uﬂon challenged the Land Board’s
appmvﬂofﬁhdﬁlﬁngofs&ﬂweﬂhmnﬂomnﬂﬂymiﬁwmudj&gmmm
NMMwi&mﬂnpupﬁmanWhpmsmcmSﬁ.mMmm
Smmeamwmnmmwmmﬁt%dm&emﬁmimmeMuvhw
(“*PER") that the Land Board had completed 10 issuance of the leases in question concluded
that the issuance of the requested oil and gas | : es with certain protective stipulations would not
be “an action by state gwmeﬂ‘dplﬂcmﬂ*a&hcﬂngtbsmnﬁtyoﬁhehtmmvimnmut.‘
therefore requiring an EIS nnder § 75-1-201, MiCA." North Fork supra, 778 P:2d at 865.' Thus it
is clear that the Land Board did in fact cugage in MEPA environmental review prior to issuance
of the loases in North Fork, which MEPA revie informed its decision and the public regarding
protective stipulations to include in the leases, |

The Court concludes that but for the intervention of MCA § 77-1-121(2), MEPA would
apply at tae lease stage in this case. ;

C. Congtitationslity of MCA § 77:1-121(),

. MCA§17-I-121(2)wmpuﬂwD¢puﬂ%n¢ntomeLmdaandtheundBoudﬁnm
mpl?mwimmns.cmm1,pummd:pmA)'wh=nmnngmymmnmm
expressly states that the lease or licenso is subject to further permitting under any of the
provisions of Title 75 or 82." MEPA review hag been the primary method of insuring that
sigﬁﬁmmwﬁonswereukenonlyaﬁhm;ﬁngahudlmkmhcmvironmeml

I
!

I
! 1y should also be noted that Narth Fork involved the drilling of a test well pursuant to a secord romnd of ofd and
loasing and that the Department of State Mcompm:rsmmsh 1976, prior to issmiog the ﬁnmmdofleuu.‘u

800/800 I181q vIdICanr u{muxzs TICCH.LED0VT XVA SC:CT TT102/L0/10




01/10/2011 09:53 4064362325 CLERK OF DISTRICT COURT 20052 P.008/007

consequences of such actions. It is undisputed that the Land Board entered into the coal leases
umhomﬁtstwnduwngaMEPAormyoths?peofenvhonmmnlmviewormm

PldnﬁﬂiclalmﬂlemmmryexmpuonpfcoallmmgﬁmmAmwumhasa
mmﬂm&chmmdhmmfdmvm:%mmmmxmofﬁemmansﬂmnu
applied to this case by exempting the Land Board fiom seriously considering the environmental
meqmeubdmmmmiﬁngd\em's:l:mahdevdomtm‘ummm
rifical “go-no go” deoision is taken at the leasing stage and that ance the lease is signed, the
Land Board gives up the tight 1o change its misd in order to protect the wider smvironment.

Defmdanﬁchhthnunppiiedmthis!cmthe“mmpﬁon”onlydehylMBPAnview
untl there is something more tangible to review—a mining plan—that the Plaintiffs lose nothing
wi&thedehy,andmnbemeofmewmunﬁdonofmowmquimem.ngﬂaﬂoumdh
wnﬁngmmofmelus,ﬂdnﬁf&wiﬂbegﬁeemuiseaﬂmwmﬁmmdwwa
'the further permitting stage, and DEQ, DNRC, and the Land Board can consider all of those
cancens in determuining whether to approve, mpdify or deny any proposed mining plans under
the lease. They claim nothing is taken off the table, : :

Plaintiffs reply that although DEQ may be abls to consider secondary impacts such as
ghbﬂmng.ithsmaﬂmtymdomﬁrgmmmltmgeuedexcludvelytowuﬂs
mare local air and water quality issues.

mqnuuonuwhedmthemm'nxrnpﬁonoﬂhelmdﬂoudﬂomnqummm
conduct any sort of initial environmental review at the lease stage in favor of later MEPA
review, lnvolves an irretrievable commitment mmtolprojeotmumn:ysigniﬂmﬂy
adversely affect the human environment. In athoe words, by signing the lease did the Land Board
taks something off the table that could not later|be withheld and, Ifso,wastlui.dgniﬂeam
moughmmphutethemmculenvimammmpmwcuonsmlememdbymm

To adopt the Defendants’ msonmgwiﬂlrupedto!hecon:hmﬂondny of MCA § 77-1-
121(2) wonld allow the Land Board to convert public property rights to private property rights,

. stripping away its special protections before even considering possible environmentsl

consequences. Once converted fiem public property 1o private property, further roview by the
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|

LmdBnududoﬂmmagendeswou!dappieumhemumedwiﬂpmdy_mglﬂM _
ﬁmcﬁopa.wiﬂnheneedmmhmwpﬁvm}mﬁdmmm’

The remathing question is whether this stato action is sufficient to implicate the
constitationsl piotection of the clean and healthful enviromment? If so, the right to a clean and
healthful environment is & fimdamental right aad any rule that implicates that right Is subject to
strict scruting and can only survive scrutiny if the State establishes a compelling state inerest
and that its monunloselymlmdweﬁemmthummm“ﬁelmtmmmm
mbeulmtnachmthsShtesotuwﬁva.ManmEmwnmannﬁmmn Center v.

Dapt. of Environmental Quality, 206 Mont, 207, § 63, 988 P.2d 1236, § 63, (Mont. 1999).

At this point, it appears that Plaintiffs | o made at least 8 cognizable clumt!mMCAE

77-1-121(2) is not constitutional. If they can prove that, then some form ofMEPAmiewwould
apply at ths lesss stage.

ITISORDERI:D
1. Themoﬂonswdxsmmmdmei =

2 mcmkafComtahauﬁlednhdommtmdmlordehvermpmtocomselof
morduthenlasthwwnuddmm.

Dated this 29th day of December, 2010,
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2 Tp the extent that Defendants’ mmm&m off the tabls, be stopped
mmwmmmmm-mmAMummmm from
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CERTIFICATE OF-SERVICE

I hereby certify that on this 4™ day of February 2011, I have caused a copy of the
foregoing Letter of Tongue River Railroad Company, Inc. to be served by first-class mail,
postage prepaid, on counsel for the parties of record in STB Finance Docket Nos. 30186, 30186
(Sub-No. 2), and 30186 (Sub No.3).

David H. Cobumn




